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TATE LE OF STATUTES, LEGISLATIVE EISTCRY SND CASES 


I STATUTES 


18 U.S. Code 5010(e) 


Il LEGISLATIVE HISTORY 
House of Representatives Report 2£7S, 81st Congress, 2d Session 


Senate Report 912, 88th Congress, lst Session 


Ill, CASES 


Peckham vs. U.S. (1853) $3 App. D.C. 136, 210 F2d 683 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW | 
| 4 


1. To what extent may a court participate in the examination and 


cross-examination of witnesses? 


| ° : 


2. Where a subject is committed temporarily under the Federal 


Youth Corrections ict, may he be sentenced as an adult offender with- 


out the findings therefor being stated by the court?) 


STATEMENT PURSUANT TO GENERAL RULE 8(d) 


This case has not previously been before this Court under the same 


or a similar title. 


STATEMENT OF THE CASE : 
Appellant and a co-Defendant, Roland J. Shade, were convicted of 
armed robbery and assault: with a dangerous weapoi as the result of the 
August 7, 1968, hold-up of a chain supermarket in the District of Colum- 
bia. They were apprehended about an hour later some distance from the 
scene. : 


Appellant had turned 21 just nine days after the trial was completed 


July 30, 1969. 


The court ordered him committed for 60 days for observation, 


study and report under the Federal Youth SORES Act, then decided 


‘to sentence him as an adult on ten counts, with concurrent terms rang- 


| 
ing from 3 to 16 years. | 
| 


VT SISOS TO RULINGS 
1 Leave Se TD RULINGS 


ee es ee eee 


Judgment and Commitment (P. 36). 
Court's comments at sentencing (cecember i2, 1869; Pp. i-2). 
$ 
ARGUMENT 
1. Trial Court Injected Himself {nto 
Examination Of Witnesses Too 
Often : 


The record is replete with instances of the trial court's interrup- 
SE eae 
tion of examination or cross-examination of various witnesses by all 
counsel. (R. 4, ©, 13, 22, 32, 46, 48, 5S, 65, 67-8, 99-100, 106, 
109-10, 112, 117-8, 128-S, 130, 132, 148}. 


As careful as the court may have tried to be in these questions, 
a q' ; 


the frequency thereof was likely to cast a shadow upon the jury. 
oat sca SE te edit eae 


ee — 


The court indicated to counsel, out of the jury's hearing, his 


ekepucts: of Appellant's defense because the court had previously 
ee rom a ee 
nea the version of the third defendant when he had entered a plea 


———, 


prior to the trial. (R. 138). 


This Court and other reviewing courts have cautioned trial 


judges to limit overinjecting themselves into the examination of wit- 


nesses. 
In reversing an abortion conviction in Peckham vs. U.S. (1953), 
83 App. D.C., 136, 210 FZd 693, this Court said: 


- . .other questions. . .include. . .the judge's 
assumption of the function of an advocate. . . 
Judge Edgerton and Judge Bazelon, constitut- 
ing a majority of the court, are convinced that 
the excessive injection of the trial judge into 
the examination of witnesses, his numerous 
comments to defense counsel, indicating at 
least hostility, though under provocation, ° 


2 


: . | 
demonstrated a bias and lack of impartiality 


wh a miay Well Have influenced the jury. 


- The writer of this opinion (Fahy, J.) feels 
decidedly it would have been preferable for 
the court to have restrained his interruption 
of the examining process. The} Government 
was weil represented and the extent of the 
judge's participation was not required by his 
obligation io maintain a firrn and salutary 
control of the proceedings. 


Federal Youth Corrections 4et 
Invoxed, Yhen Abandoned without 
Explanation 


’ The Judgment and Commitment (P. 36) provided that Appellant be 
committed "pursuant to the provisions of Title 18, United States Code, 
Section 5010(e), FEDERAL YOUTH CORRECTIONS ACT, for a SoRSE 

of SIXTY (60) DAYS for observation, ‘study and report." That was 
entered October 22, 1965S. | 
| 


The Notice of Appeal was filed November 13, 1968. 
Cn December 12, 1969, Appellant was again brought before the 


trial court. His counsel admitted having seen, in chambers, "the re- 
port from the Youth Center." The court stated 


I have also before me, in addition to that, 
the Offender Rehabilitation Report and a 
psychological study by Grant, as well as the 
presentence report. I have been over these 
matters with some care. 


DRE NE SEE SIE Ee ES EE 


Well, Ihave studied this material, Nir. 
Hoston, with some care. I do not think you 
should go to the Youth Center. I am going te 
give you an adult sentence: Three to sixteen 
years on Counts 1, 4 and 7; three to nine 
years on Counts 3, 6, 2, 10, 11 and 13; one 
year on Count 16; all of these sentences to 
run concurrently. 

Granting that the court gave deep study to the reports submitted to 
him before sentence, we find nothing in the record to explain his conclu- 
sions. 

Sect. 5010(d) of the Youth Corrections Act provides: "If the court 
shall find that the youth offender will not derive benefit from treatment 
under subsection (b) or (c), then the court may sentence the youth of- 
fender under any.other applicable provision. " 

That Act was written into the Criminal Code in 1$50 after an ex- 
tensive study initiated nine years earlier by the Judicial Conference of 
the United States and based largely on the Barstal system of Great 
Britain. 

"The underlying theory of the bill," we-read in House of Repre- 


sentatives Report 2979, 81st Congress, 2d Session, “is to substitute 


for restrictive punishment methods of training and treatment designed 


to correct and prevent antisocial tendencies. It departs from the more 


punitive idea of dealing with criminals and looks primarily to the objec- 
t 


tive idea of rehabilitation. " 


Two years later, Congress brought the District of Columbia into 
the Youth Corrections Act and, in the rccsian Geomees of the District 
of Columbia \nti-Crime Fill of 1967, made the further change of plac- 
ing youthful subjects under District supervision, 


As stated in Jenate Report $iz, issued December 8, 1967, "The 


proposed change will place such youth offenders under the supervision 


of the (DC. C.) Department of Corrections while committed and after 


release. Hence, local authorities will have a continuing jurisdiction 


over such offenders, permitting the continuity of treatment which 
| 


should bring about more effective results." 


| 
It may be, as the trial court concluded, that this Appellant did not 
| 


deserve even such an effort at rehabilitation. However, absent specific 
| ™~ 
| 

findi such as Section 501C(d) contemplated, we suspect the court 


may have been more influenced by the fact that there was pending 
| 


against Appellant an "other armed robbery case. - - Now I imagine that 
——_ | 


you will be held here pending your other trial at al jail." 


This seems inconsistent with what Congress intended in writing 


the Youth Corrections Act and specifically tailoring it to the situation in 


the District. eae 


CONCLUSION 


i 
For the foregoing reasons, Appellant submits that the judgment of 


conviction should be reversed and the case remanded or, at least, that 
.7 


the sentence be vacated and the case remanded with appropriate instruc- 


tions thereon. 


Respectfully submitted, 


NATHAN L. SILBEREERG 
atiorney for Appellant 
(Appointed by the Court) 


